
Carol Marshall, MA

REDUCE 
LAWSUIT 
RISK
A QAPI Approach  
for Long-Term Care



REDUCE LAWSUIT RISK
A QAPI Approach for Long-Term Care

Carol Marshall, MA



Reduce Lawsuit Risk: A QAPI Approach for Long-Term Care is published by HCPro, a division of BLR

Copyright © 2014 HCPro, a division of BLR

All rights reserved. Printed in the United States of America.    5   4   3   2   1  

ISBN: 978-1-55645-145-4

No part of this publication may be reproduced, in any form or by any means, without prior written 

consent of HCPro, or the Copyright Clearance Center (978-750-8400). Please notify us immediately if 

you have received an unauthorized copy.

HCPro provides information resources for the healthcare industry. 

HCPro is not affiliated in any way with The Joint Commission, which owns the JCAHO and Joint 

Commission trademarks.

Carol Marshall, Author     Olivia MacDonald, Managing Editor

Adrienne Trivers, Product Manager    Erin Callahan, Senior Director, Product

Elizabeth Petersen, Vice President    Matt Sharpe, Production Supervisor

Vincent Skyers, Design Manager    Vicki McMahan, Sr. Graphic Designer

Michael McCalip, Layout/Graphic Design   Mike King, Cover Designer

Advice given is general. Readers should consult professional counsel for specific legal, ethical, or 

clinical questions. 

Arrangements can be made for quantity discounts. For more information, contact:

HCPro

75 Sylvan Street, Suite A-101

Danvers, MA 01923

Telephone: 800-650-6787 or 781-639-1872

Fax: 800-639-8511

Email: customerservice@hcpro.com

Visit HCPro online at www.hcpro.com and www.hcmarketplace.com



©2014 HCPro                    Reduce Lawsuit Risk: A QAPI Approach for Long-Term Care iii

Contents

Foreword  ........................................................................................................ vii

Introduction .....................................................................................................ix

Chapter 1: Attorney-Client Privilege .............................................................. 1
What Constitutes Privilege? ....................................................................................................................... 2
Incident Reports ......................................................................................................................................... 3
Communicating the Event to the Attorney  ................................................................................................ 4

Chapter 2: QAPI: A Great Defense Tool .......................................................... 7
QA-Protected Documents .......................................................................................................................... 7
QAPI Basics ................................................................................................................................................ 8
Acceptable Level of Performance ............................................................................................................... 9
QAPI in the Facility .................................................................................................................................... 9
Performance Improvement in the Facility ................................................................................................. 10
Protecting Documents ............................................................................................................................. 13
Negligence on the Care Plan and in the Record ....................................................................................... 14

Chapter 3: Alternative Dispute Resolution Tools and Methods ..................17
The Federal Arbitration Act ...................................................................................................................... 17
Arbitration  .............................................................................................................................................. 18
Putting Arbitration Agreements to Work .................................................................................................. 20
Mediation ................................................................................................................................................ 24

Chapter 4: Limited Liability Company ...........................................................25
Advantages of an LLC  ............................................................................................................................. 25
General Principles of the Limited Liability Company ................................................................................ 26
LLC Assets ................................................................................................................................................ 27
What the LLC Does Not Do ...................................................................................................................... 27

Chapter 5: Vetting the Vendor: It Is More Than OIG Exclusion Checks .......29
Know the Background and Facts About Vendors and Their Employees .................................................... 29
Returning Veterans  ................................................................................................................................. 29
Education ................................................................................................................................................. 31
Vendor Criminal Backgrounds.................................................................................................................. 34
Civil Cases ............................................................................................................................................... 34



iv Reduce Lawsuit Risk: A QAPI Approach for Long-Term Care                ©2014 HCPro

 Contents

Corporate Structure and Tax Filings ......................................................................................................... 35
Work Opportunity Tax Credit .................................................................................................................... 35
Federally Excluded Vendors ...................................................................................................................... 35
Insurance Coverage ................................................................................................................................. 36
Make It Easy on the HR Department ........................................................................................................ 36
Vendor Application Process ...................................................................................................................... 37
Military Record ........................................................................................................................................ 41
Indemnification ........................................................................................................................................ 42

Chapter 6: Risk Indicators ..............................................................................47
Professional Liability ................................................................................................................................ 47
Standards of Care .................................................................................................................................... 47
It Isn’t Just the Regulations ..................................................................................................................... 48
Risk Indicators ......................................................................................................................................... 48
The Top Four Most Litigious Risks ............................................................................................................ 58
Wounds ................................................................................................................................................... 58
Falls ......................................................................................................................................................... 60
Elopements .............................................................................................................................................. 61
Abuse ...................................................................................................................................................... 62
Track, Trend, and Remediate .................................................................................................................... 63

Chapter 7: Documentation: The Proof of Successful Provisions of Care ....65
Meticulous Care Requires Meticulous Documentation ............................................................................ 65
Policy and Procedure................................................................................................................................ 66
Negligence: Proof Is in the Record ........................................................................................................... 66
Constructing the Care Plan ...................................................................................................................... 67
Examine Goals ......................................................................................................................................... 69
Chair Alarms ............................................................................................................................................ 71
Weekly Summaries................................................................................................................................... 72
Content of the Documentation: Moving the Care Plan Into the Nurses’ Notes ........................................ 73
Therapy and Nursing: The Great Divide .................................................................................................... 77
Verbiage .................................................................................................................................................. 80
Chart Audits ............................................................................................................................................. 83

Chapter 8: The Incident Report: A Good Defense Tool ................................87
Discoverability ......................................................................................................................................... 87
Track, Trend, Remediate: Sending the Information to the QAPI Committee ............................................. 90
Notifying the Family ................................................................................................................................. 90

Chapter 9: The Family: Advocate or Adversary ............................................93
A Road Map to Litigation ........................................................................................................................ 94
It Starts With the Admission Agreement .................................................................................................. 95
Family and Resident Education Tools ....................................................................................................... 98
Establish Trust .......................................................................................................................................... 99
Signs and Symptoms Communication .................................................................................................... 101
When Do Families Visit? ........................................................................................................................ 102
Expectation Forms ................................................................................................................................. 103
‘I’d Like a Copy of My Mom’s Medical Record’ ...................................................................................... 107



©2014 HCPro                    Reduce Lawsuit Risk: A QAPI Approach for Long-Term Care v

Contents

‘Granny Cams’ ....................................................................................................................................... 110
Manage Video Conferencing  ................................................................................................................. 110
Visitor Cell Phones  ................................................................................................................................ 111
Build a Strong Customer Service Program  ............................................................................................ 112
The Annual Satisfaction Survey  ............................................................................................................. 114

Chapter 10: Saying ‘Sorry’: The First Step to Avoiding a Lawsuit ............ 119
A Proper Apology ................................................................................................................................... 120
The Laws of Admissibility ....................................................................................................................... 124
The Michigan Model: Medical Malpractice and Patient Safety  
at UMHS ................................................................................................................................................ 125
Service Recovery .................................................................................................................................... 127

Chapter 11: Waivers: Do They Do Any Good? ............................................ 131
Waiver Defined ...................................................................................................................................... 131

Chapter 12: Competencies: When Staff Members Are Competent,  
Risks Decrease ............................................................................................... 135

Competency Testing Guidelines ............................................................................................................. 137
Return Demonstration and Teaching ...................................................................................................... 140

Chapter 13: Whistleblowers: Good Intentions or Retaliation? ................. 143
Managing the Risk ................................................................................................................................. 143
The Whistleblower ................................................................................................................................. 144
Know Who Is Being Hired ...................................................................................................................... 145
Code of Conduct .................................................................................................................................... 145
The Annual Performance Appraisal ........................................................................................................ 146
The Exit Interview .................................................................................................................................. 146





©2014 HCPro                    Reduce Lawsuit Risk: A QAPI Approach for Long-Term Care vii

Foreword 

In my legal practice, I focus primarily on postacute care and senior living. I am general counsel 

to LeadingAge Texas and LeadingAge Kansas, statewide trade associations comprised of senior 

services providers. But I represent other healthcare provider types as well, and because of this I 

know that the challenges in aging services rival or exceed those faced in any area of healthcare. 

These challenges include an unmatched intensity of government oversight that includes frequent, 

unannounced surveys, aggressive billing scrutiny, and the seemingly constant addition of new 

regulatory requirements. And regulators are not the only ones looking over providers’ shoulders. 

Family members, understandably emotional and concerned for their loved ones, often intervene 

in a counterproductive manner, with some taking an adversarial approach from the beginning. 

These factors, combined with a few highly publicized instances of egregious provider conduct, trial 

attorneys eager to exploit emotional turmoil, and the realities of aging—frail residents will decline 

and get hurt, with or without intervention—create an ever-present lawsuit risk. 

Fortunately, many of my clients have access to Carol Marshall’s consulting services, enabling 

them to better navigate this risk-filled environment. Carol utilizes her extensive background as 

a healthcare professional and as a manager of other professionals to inform her approach to risk 

management consulting. Carol’s clients benefit from her vast knowledge, composure, attention to 

detail, and constant monitoring of developments in the field.   

I have the ongoing opportunity to see Carol’s impact first-hand. For the past four years, the author 

and I have had the pleasure of serving a self-insurance pool comprised of some of the best long-

term care and senior housing providers in the country. These providers have a stellar track record of 

avoiding lawsuits, thereby saving millions of dollars to put toward improving care instead of paying 

high insurance premiums and lawsuit settlements. Carol and her company deserve a lot of credit for 

the self-insurance pool’s success.  

I have also been able to see the added value Carol provides; along with avoiding lawsuits, she helps 

communities establish processes and procedures that make operations run smoothly,  

improve regulatory compliance, and reduce exposure in billing. Now you too can benefit from 

Carol’s expertise by reading this book and implementing her suggestions and processes.            
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I am awed by the perseverance and dedication of my long-term care and senior living clients, and I 

know Carol is as well. We share a profound respect for the individuals and organizations that care 

for our seniors. Because of this, I hope you and your organizations will take full advantage of this 

opportunity and utilize the tools presented in this book.   

Cory Macdonald, JD, MPA

Richards Rodriguez & Skeith, LLP

816 Congress Avenue, Suite 1200

Austin, Texas 78701

www.rrsfirm.com

512-476-0005

cmacdonald@rrsfirm.com

Foreword
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Introduction

When a facility loses a lawsuit, it doesn’t get paid by raising its Medicare or Medicaid rates. Funds 

to defend and settle a lawsuit must be paid by insurance, and if the lawsuit exceeds the limits of the 

liability policy, the funds are taken from the profit of the facility. The final result is less equipment, 

fewer staff, lower-quality food, and unimagined budget cutting. The only winners in a lawsuit are 

the lawyers who handle the claim.

Some states are hotbeds for lawsuits against long-term care providers, while other states have seen 

a gradual decline due to medical malpractice caps. In recent months, states have seen the caps 

expand to address cost-of-living increases, while still other states are repealing medical malpractice 

caps altogether.

The ultimate goal for long-term care providers is to operate sufficiently so that no one thinks to 

phone an attorney or governmental agency to report an adverse event.

Simply put, the risk of lawsuits can be reduced if the facility builds a partnership with residents, 

families, and staff. By removing the idea that a resident is a “recipient” of facility services and 

replacing it with a true partnership, a lasting relationship supersedes the desire to sue. Facility 

leaders, direct care staff, therapists, social workers, nurses, and business office managers are at 

risk for lawsuits, not only because of the conduct of the facility as a whole, but because they are 

being held personally liable for unethical and illegal activities. Whether or not the allegations are 

founded, the expense of defending against claims is an expensive proposition. The goal is for the 

facility and its staff to never have to hire an attorney to defend against an allegation.

The purpose of this book is to provide tools and approaches that will guide long-term care 

providers to open lines of communication and build trust between staff, residents, and families. 

The techniques and philosophy of reducing lawsuit risk found in this book are designed to be used 

as springboards for ideas to strengthen the workings that make a good facility great. None of the 

approaches in this book should be construed as legal advice or proof that lawsuits are preventable. 

As long as there are attorneys, and as long as there is financial gain to be made from lawsuits, 

litigation will continue to be on the forefront of long-term care providers. This book is intended to 

offer ideas that when implemented may prevent a family member or employee from ever contacting 

an attorney to begin the lawsuit process.
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Chapter 1

Attorney-Client Privilege

Attorney-client privilege is the relationship between a client (the facility or its staff) and his or her 

attorney. The relationship protects certain information from being revealed to opposing attorneys.

Attorney-client privilege protects the client’s privilege to refuse to disclose information, and it pre-

vents others from disclosing information that is confidential between the client and the attorney. 

The information must meet certain requirements. The information must be established as a co-

mmunication intended for the attorney and for the purpose of obtaining legal advice or assistance. 

The privilege protects the client from being forced to reveal certain information. Attorney-client 

privilege also protects the attorney from being required to disclose information from the client.

This privilege is designed to create a method for clients to be able to openly and honestly co-

mmunicate with attorneys. Without this protection, clients would be restricted when seeking  

advice. Attorneys require this privilege to effectively advise and defend a client. 

There are some very specific steps that need to be considered to establish this privilege. These steps 

include:

1. Documents presented to the attorney must be marked for privilege.

2. Emails may not be protected. Emails between individuals are not protected and can be used  

as evidence. When sending emails to an attorney with a CC to other recipients, it may break  

the privilege and become discoverable. Confirm with attorneys the proper way to protect  

emails intended to apply attorney-client privilege. There are specific steps that must be in 

place for emails between a client and the attorney. All those communications must contain 

protections indicated in the email message. Email messages that are forwarded throughout 

the corporation can inadvertently interrupt the privilege. It is important to understand that by 

moving information from between the attorney and the client, there is a risk of losing attorney-

client privilege. Always consult with legal counsel to determine who can receive forwarded 

messages from the attorney.

3. Privilege may be lost if private conversations between the attorney and the client are revealed 

to individuals unrelated to the case. Clients must be very careful not to share conversations 

conducted in confidence with an attorney. 
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It is important to consult with legal counsel to ensure compliance with attorney-client privilege. 

There are some specific steps facilities must consider when establishing and maintaining attorney-

client privilege. They are:

1. Mark documents intended for the express use by the attorney. Clearly label documents as 

“attorney-client privilege.” Additionally, as an extra safeguard, indicate who is authorized to 

receive them. “Attorney-client privilege asserted for express use by corporate legal counsel.” 

Caution: Placing the privilege statement on documents not intended to be used as legal 

documents may negate the protection of the document.

2. Obtain written confirmation from individuals who have cause to communicate with the 

attorney. If a nurse is part of an action and needs to receive information pertaining to the 

suit, issue a written confidentiality statement that requires the nurse to adhere to privilege 

protections. It is essential to instill confidentiality with all who are participating as witnesses  

or defendants. Revealing confidential information may damage the defense.

3. Designate who is included in the action and who needs to know as part of the corporate re-

sponsibility. Top executives of the corporation should be informed every step of the way along 

the lawsuit proceedings. Usually, executives are included in the privilege protection, but they 

may not disclose information to parties who are outside of the privilege. 

4. Separate documents and keep them in a secured location. Separate documents that are attorney-

client privilege protected from non-protected documents. Keep the documents in a secured 

location that restricts access. Only those who are a party to the suit should have access to 

protected documents.

5. Use caution when faxing and emailing. Inadvertently sending an email or fax to the wrong 

email address or fax number may risk privilege. The recipient that is not protected by privilege, 

who does not understand the strict nondisclosure rules, may breach the confidentiality. It is best 

to mark emails and faxes as privileged and confidential.

6. Refrain from referring to the conversation conducted with attorneys. Innocently stating, “Our 

attorneys told us …” and other such statements may waive the privilege and entitle the opposition 

to inquire into the advice from the attorney. Restrict all communications to those protected under 

the confidential attorney-client privilege.

What Constitutes Privilege?

• Jim sends a memo to all of the nurses regarding facts surrounding the care provided to the 

resident who is suing. He asks anyone who has knowledge surrounding the adverse event  

to come to the office. Communications must be confidential for privilege to apply.

· This memo is not protected under attorney-client privilege. 

• A memo is sent to the director of nursing (DON) from the administrator with a copy to the 

attorney asking for facts surrounding the circumstances related to the care for the resident 

who is suing. Communications must be confidential for privilege to apply.

· This memo may be protected, because both the administrator and the DON are in a 
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Attorney-Client Privilege

relationship with the attorney under attorney-client privilege. Both the administrator  

and the DON are required to be informed regarding the facts of the case.

• The administrator meets with the attorney to discuss specific facts regarding the lawsuit. 

Later in the day, he has lunch with the admission coordinator to discuss census. The 

topic of the lawsuit finds its way into the lunch conversation. The administrator tells the 

admission coordinator what the attorney told him during the meeting earlier in the day.

· The administrator violated confidentiality by discussing the meeting with the attorney, 

because the admissions coordinator is not party to the suit. As a result, the conversation 

can be admitted as evidence during the trial. The admissions coordinator can be called 

to testify regarding the conversation with the administrator. 

Medical records are not, in and of themselves, considered attorney-client privilege-protected docu-

ments. If the resident’s record is part of the suit, the record cannot be protected from being part of the 

proceedings. That means all of the notes, reports, errors, and omissions are subject to scrutiny by a 

judge and jury. Marking a resident’s record as attorney-client privilege does not protect them. To be 

protected, the document must pass from one individual to another for the purpose of legal advice; the 

medical record has multiple staff contributing to it, reading it, and relying on it on a daily basis.

Incident Reports

The incident report is prepared per facility policy. It accurately records what happened, employees’ 

names, witnesses, causes, and prevention approaches to reduce the risk of recurrence. Three years 

later, the facility receives notice of a lawsuit, and it centers around the injury reported on the in-

cident report. During discovery, the plaintiff’s attorney requests the incident report. 

Is the incident report protected from discovery? It depends on several factors. You should always 

contact your attorney before responding to any plaintiff attorney demands. A defense attorney has 

various tools that can be used in an attempt to protect the incident report from being used against 

the facility. The defense attorney can petition the court to protect the documents, file motions, and 

use any number of filings to assist the facility.

There are times when the incident report will benefit the defense. Under those circumstances, 

the facility will want to use it as a defense approach. It might contain information that will be 

beneficial when the jury weighs evidence. For example, a staff member has written that when she 

contacted the daughter, she stated, “Thank you for calling. I know she wants to get up without staff 

help. She can be pretty stubborn at times.” The defense attorney might be able to use a statement 

such as this to prove the family knew the resident did not request help from staff before trying to 

get out of bed. 

It is always important to share the incident report with the corporate attorney before complying 

with any plaintiff attorney request. Simply respond to the plaintiff’s request by forwarding the 
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request to the corporate attorney. Then DO NOTHING until instructed to do so by the corporate 

attorney. Once a document is turned over to the plaintiff’s attorney, it is too late to assert 

confidentiality and attorney-client privilege.

What is on the blank report? 
Blank reports that do not contain language indicating they are confidential, or not part of the 

medical record, may have a more difficult time being protected from discovery. Placing a phrase 

such as “CONFIDENTIAL. NOT PART OF THE MEDICAL RECORD. FOR INTERNAL USE ONLY. 

DO NOT PHOTOCOPY.” may strengthen your position when trying to protect the document from 

discovery and asserting confidentiality. Incident reports that do not contain a privacy statement  

have little or no protection. 

Even with a confidentiality statement on the form, a court may rule that the incident report is dis-

coverable because it was not provided by an insurer, not necessarily forwarded to an attorney or 

insurer, and not necessarily prepared for the purpose of defending against a lawsuit. The decision of 

whether the incident report is protected depends on the intended use of the report at the time it was 

constructed. If the incident report is used primarily to chronicle an adverse event so the facility can 

track, trend, and prevent similar events, it may be ruled by the court not to be under attorney-client 

privilege. States have individual discovery laws regarding incident reports; always consult with  

legal counsel.

Communicating the Event to the Attorney 

If the incident report is not protected, there are still steps the facility should take to start the 

attorney-client privilege. These steps include:

1. If an incident happens to a resident that has a very contentious family, create a separate report 

and forward it to the attorney on the day of the incident or as soon as possible. When families 

are a threat to the facility, it is necessary to start and maintain ongoing information to the att-

orney on a regular basis. If the incident report is open to discovery, be sure to audit the report 

for content, blame, opinion, and guilt. Incident reports should be observational only. Outside 

of the incident report, compile a detailed report for the attorney detailing the incident, separate 

from the incident report. File the facility’s copy of the report and mark it as attorney-client 

privilege. It is better to have it and not need it than to neglect to document it and have regrets.

2. Any serious injury or egregious act. No matter the relationship with the family, any time a 

resident sustains a serious injury, such as a fracture or serious head injury, send a detailed 

report to the corporation’s attorney. Even though the incident report details the circumstances 

surrounding the injury, starting the attorney-client privilege is necessary in the event the family 

files suit.

3. Anytime a family threatens to sue. Relationships can become contentious at any time. No  

matter what circumstances surround a threat to sue, it is imperative to write a report to the 
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corporate attorney surrounding the conversation. Even if it is an empty threat, and the family 

doesn’t ultimately sue, it is best practice to start the protection at the time of the threat. There 

may be some documents that can be forwarded to the attorney at the initiation of the contact 

that will preserve some information from discovery.

No matter the initiation, the progress of a suit, or the threat of a suit, using attorney-client privilege 

is a legal structure that must be managed carefully. You should always consult with an attorney 

before turning any documents over to a plaintiff’s attorney. 
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There are many common situations that leave a nursing home at risk for a lawsuit: falls, 
skin issues, and family relations, just to name a few. Reduce Lawsuit Risk: A QAPI 
Approach for Long-Term Care will take a deep dive into implementing Quality Assurance 
and Performance Improvement (QAPI) processes to help reduce situations like these and 
lower your chances of litigation. This book explains QAPI best practices for gathering 
data to conduct a root cause analysis of any situation. It also shows you how to take 
the developments of a compliance committee meeting and effectively implement QAPI 
procedures.

In addition, this manual provides education and training resources for staff educators to 
ensure that all nursing staff know how to assess and resolve an impending or existing 
lawsuit situation.

This book provides:

An overview of QAPI and effective methods to implement it throughout a facility in 
order to reduce lawsuit situations 

Analyses of the main areas where long-term care facilities are at risk for a lawsuit 

Information on how to assess and resolve a potential lawsuit situation

Staff education resources and training tools

ABOUT THE AUTHOR
Carol Marshall, MA, is a risk management specialist based in Fort Worth, Texas. For the past 18 years, 
she has trained managers and staff members in long-term care facilities across the country about the 
benefits of exceptional customer service and risk management. She has offered training programs at 
numerous state conferences, professional groups, and individual facilities.
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